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LEE, PJ., FOR THE COURT:

FACTS AND PROCEDURAL HISTORY

11. Lieutenant Andrew Barrett wasworkingat the Florence Police Department on April 2, 2003, when

the department received a digpatch from the Rankin County Sheriff’s Department regarding a suspicious

person spotted inthe areaof ErlichRoad and South Church Street inFlorence. AsLt. Barrett approached



the intersection, he saw a sllver Caprice run astop sgn at the intersection of Old Highway 49 and Erlich
Road.

12. Lt. Barrett stopped the vehide and asked the driver, Robert Anthony Hubbard, for hislicense. Lt.
Barrett noted that while the passenger was usng her seat belt, Hubbard was not. Lt. Barrett requested
Hubbard's license, and Hubbard responded that he did not have a license. Hubbard accompanied Lt.
Barrett to the rear of the vehicle, and Officer John Hony and Officer Danny Barnes of the Florence Police
Department arrived. Hubbard then told Lt. Barrett that his license was suspended.

13. Lt. Barrett informed Hubbard that he was under arrest for running the stop sign and driving with
asuspended license. Officer Hony began to handcuff Hubbard when Hubbard shoved Lt. Barrett to the
ground and ran towards his car. Hubbard dived partidly into the car through the open driver’s sde
window, where his passenger grasped hisarms and began pulling iminto the vehicle. Officer Hony tugged
on Hubbard' s legs as he thrashed about, hdfway indde the vehicle. By the time Lt. Barrett joined the
officers, Hubbard had managed to climb dmost completely into the vehicle and was pressng the
accelerator. Officer Hony reached ingde the car and fought with Hubbard for control of the gear shift.
Lt. Barrett testified that he saw a knife insde the car on the floorboard near Hubbard's hand. Hubbard
thenwrenched the gear shift, and the vehicle lurched forward sx feet before Officer Honey could force the
gear into park. Officer Barnes then shot the rear tire of the vehicle.

14. Officer McCue arrived to provide backup, and Lt. Barrett shot the vehicle sradiator. During the
fray Officers McCue and Barnes maced Hubbard in the face; however, Hubbard was able to roll up the

window, trapping both Officer Hony’ s and Offficer Barnes's arms insde the car. Hubbard put the car in



drive and beganto leave. Officer Hony was adle to free hisarm, but Officer Barnes was propelled down
the road afew feet before he could escape.
5. Undeterred by the damaged radiator and tire, Hubbard led the officers in a chase for nearly amile
and ahdf before the vehicle stopped and the officers arrested Hubbard and his passenger. Lt. Barrett
retrieved the knife from the vehicle and waited for a wrecker to arrive. One of the officers verified the
vehide identification number from the dashboard of the car; however, the VIN from the dashboard
belonged to a brown 1984 Chevrolet. The officers ran the vehicl€ s license tag, which was registered to
EricaDavis, Hubbard's passenger. Lt. Barrett testified that the car was a 1987 modd, but the car tag
belonged to a 1992 Lincoln Continental. The officers ascertained that the silver Caprice had been stolen
three months ago.
T6. Hubbard was convicted of aggravated assault on a lawv enforcement officer and possession of
stolen property. Hubbard now appeals, arguing three assgnments of error: (1) the trid court erred in
offering aflight indruction; (2) the trid court erred indenying his maotion for a JINOV regarding the charge
of assault on Officer Barnes, and (3) thetria court erred in denying his motion for a directed verdict and
motion for a INOV regarding the possession of stolen property charge.
17. Finding no error, we affirm.

STANDARD OF REVIEW
118. It iswell-settled law that anappel late court doesnot review jury indructions inisolation, consdering
them asawhole to determine if the jury was properly ingructed on thelaw. Scott v. State, 878 So. 2d
933, 966 (192) (Miss. 2004). When read as awhale, “if the indructions fairly announce the law of the

case and create no injudtice, no reversble error will be found.” Collinsv. State, 691 So. 2d 918, 922

3



(Miss. 1997). A motion for a directed verdict, a motion for a INOV, and a request for a peremptory
ingructionchdlenge the legd sufficiency of the evidence. Jeffersonv. State, 818 So. 2d 1099, 1110-11
(1130) (Miss. 2002).
The critical inquiry is whether the evidence shows “beyond a reasonable doubt that [the]
accused committed the act charged, and that he did so under such circumstances that
every dement of the offense existed; and where the evidence fals to meet this test itis
insufficient to support a conviction.”
Bush v. Sate, 895 So. 2d 836, 843 (116) (Miss. 2005) (quoting Carr v. State, 208 So. 2d 886, 889
(Miss. 1968)). After viewing the evidencein the light most favorable to the prosecution, the evidence is
sufficient if any rationd trier of fact could have found the defendant committed each eement of the crime
beyond areasonable doubt. 1d.
|. DID THE TRIAL COURT ERRIN GIVING A FLIGHT INSTRUCTION?
T9. Hubbard argues that the trid court improperly granted ingtruction S-3, whichprovided as follows:
“Hight” isacircumstance from which guilty knowledge and fear may be inferred. 1f you
believe from the evidence in this case beyond a reasonable doubt that the Defendant,
ROBERT ANTHONY HUBBARD, did flee or go into hiding, such flight or hiding isto
be consdered in connection with al other eventsinthiscase. Youwill determinefromal
the factswhether suchflight or hiding was from a conscious sense of guilt of possession of
solen property and/or of possession of a motor vehide with an atered vehide
identification number or whether it was caused by other things and give it such weight as
you think it isentitled to in determining the guilt or innocence of the Defendant, ROBERT
ANTHONY HUBBARD.
910. Hubbard correctly argues that aflight ingtruction is gppropriate where “the defendant's flight (1)
is unexplained and (2) where the circumstance of thet flight has considerable probative vaue” Ledford
v. State, 874 So. 2d 995, 999-1000 (11) (Miss. Ct. App. 2004) (quoting Austinv. State, 784 So. 2d

186, 194 (24) (Miss. 2001)).



11. At trid Hubbard testified that he did not run the sop Sign, yet Lt. Barrett attempted to arrest him
for the treffic violaion. Hubbard testified thet Lt. Barrett appeared to be waiting for other officersto arrive
and that Lt. Barrett handcuffed him but did not lock the handcuffs. Hubbard tegtified that the backup
officers arrived “with pigtols drawn,” making him nervous.

912.  Officer Barnes then agpproached Hubbard and accused him of committing burglariesin the area.
According to Hubbard, when he denied the accusation, Officer Barnes responded by calling him a*“d—
liar” and rushing up to him, striking Hubbard in the face. Hubbard testified that he did not run until Officer
Barnes punched him in the face.

113. In Brock v. State, 530 So. 2d 146 (Miss. 1988), the defendant ran when confronted with a
woman who aleged that Brock raped and shot her. Brock argued that a flight instruction was in error
because he explained hisdeparture. The supreme court held that the flight instruction was proper because
Brock’ s*verson” was contradi cted and unsupported by anything other thanhisown tesimony. 1d. at 153.
Wefind the rationde of Brock persuasive. Hubbard' s account was contradicted by the testimonies of Lt.
Barrett, Officer Barnes, and Officer McCue. Nothing, save hisown testimony, supportsHubbard’ sverson
of the events surrounding his flight.

14. The second criteriais dso satisfied. The circumstances of the flight have probeative vaue in tha
Hubbard fled the scene ina stolen vehicle after acknowledging to Lt. Barrett that he was driving while his
license was suspended. We further disagree with Hubbard' s assertion that the ingtruction was confusing
and mideading. The language of the ingtruction clearly limited itsdlf to the possession charges and not the

aggravated assault charges. Theflight ingtruction was proper. Thisissue is without merit.



I1. DID THE TRIAL COURT ERR IN DENYING HUBBARD’S MOTION FOR A INOV
ON THE CHARGE OF ASSAULTING OFFICER BARNES?

115. Hubbard next asserts that the evidence was insuffident to support his conviction for assaulting
Officer Barnes. Hubbard substantiates his argument by pointing to his acquittal onthe charge of assaulting
Officer Hony who was standing next to Officer Barnes during the atercation. Hubbard concludes that
because both the officers were involved in the atercation at the window of the vehicle and the jury found
himnot guilty of assaulting Officer Hony, the evidence was necessarily insufficent to support his conviction
for assaulting Officer Barnes.

f16. This argument is without merit because an inconsstent verdict, in and of itsdf, is insufficient to
reverse a crimind conviction. George v. State, 752 So. 2d 440, 443 (120) (Miss. Ct. App. 1999).
Regarding the perplexity of the inconggtent verdict, the United States Supreme Court has held as follows:

[1IJnconsistent verdicts— even verdicts that acquit on a predicate offense while convicting
onthe compound offense-should not be interpreted as awindfal to the Government at the
defendant's expense. It is equally possible that the jury, convinced of guilt, properly
reached its conclus onon the compound offense, and then through mistake, compromise,
or lenity, arrived a an inconsstent conclusononthe lesser offense. But in such Stuaions
the Government has no recourse if it wishes to correct the jury'serror; the Government is
precluded from appeding or otherwise upsatting such an acquitta by the Condtitution's
Double Jeopardy Clause.

Incons stent verdicts therefore present a Situation where “error,” inthe sensethat the jury
has not followed the court's indructions, most certainly has occurred, but it is unclear
whose ox has been gored. Given this uncertainty, it is hardly satisfactory to dlow the
defendant to receive anew trial on the conviction as amatter of course.

[T]here is no reason to vacate the respondent's conviction merdy because the verdicts
cannot rationally be reconciled. Respondent is given the benfit of [hig| acquitta on the
counts onwhich[he] was acquitted, and it is neither irrationd nor illogicd to require [him]
to accept the burden of [his] conviction on the counts on which the jury convicted.



United States v. Powell, 469 U.S. 57, 65, 69 (1984) (citations omitted). The Powell court further
opined that independent gppellate review of the sufficiency of the evidence provides adequate protection
from juror irrationdity or error. Id. at 67.

117. FollowingPowell, our supreme court addressed thisissue inHolloman v. State, 656 So. 2d 1134
(Miss. 1995), wherein the defendant was acquitted of the DUI maiming of the occupant of histruck, yet
was convicted of the DUI maming and mandaughter of the occupants of ancther vehicle. 1d. at 1411.

Upon review of the sufficiency of the evidence, our supreme court affirmed the convictions. Id. at 1142-

144. We, likewise, employ this stlandard of review.

118.  Whenreviewing the sufficiency of the evidence, we must give the State the benfit of dl reasonable
inferences that may be drawn from the evidence. Edwardsv. State, 469 So. 2d 68, 70

(Miss. 1985). “If the facts and inferences so congdered point in favor of the defendant on any eement of
the offense with sufficient force that reasonable men could not have found beyond areasonable doubt that
the defendant was guilty, granting the motionisrequired.” 1d. (citing May v. State, 460 So. 2d 778, 781
(Miss. 1984)).

119. Regarding the assault charge on which Hubbard was convicted, the State must have proven (1)
that under circumstances manifesting extreme indifference to human life (2) Hubbard did purposefully,

knowingly or recklesdy (3) attempt to cause or caused serious bodily injury to Officer Barnes. See Miss.
Code Ann. 897-3-7(2) (Supp. 2005). Thetestimony at trid established that Hubbard drove his vehicle
with Officer Barnes's arm trapped in the closed drivers ssidewindow, evidencing Hubbard' sindifference

to human life. Hubbard admitted that he rolled up the window and that he was trying to leave. Findly,



there was tesimony that the car window ripped the flesh from Officer Barnes sarm. The evidence was
aufficient to support the verdict. Thisissue iswithout merit.
1. DID THE TRIAL COURT ERR IN DENYING HUBBARD’'S MOTION FOR A
DIRECTED VERDICT OR A JINOV ON THE CHARGE OF POSSESSION OF STOLEN
PROPERTY?
920. Hubbard asserts that he should have been granted ether a directed verdict or a INOV onthe
charge of possession of stolen property because the State failed to prove the vaue of the car. Hubbard
wasconvicted of receiving stolen property withavaue exceeding $250 under Mississippi Code Annotated
97-17-70 (Rev. 2003). Although in 2005 the Legidaure subsequently increased the gpplicable amount
to $500, the previous amount of $250 agpplies for purposes of our discussion.
7121. The Stateargues that Hubbard presented a defense and, therefore, waived hisright to appeal the
denid of hsmotionfor adirected verdict. Our supreme court has previoudy hed that “[i]t iselementa that
after amotionfor directed verdict isoverruled at the conclusion of the State's evidence, and the gppdllant
proceedsto introduce evidence in hisown behdf, the point iswaived.” Harrisv. State, 413 So. 2d 1016,
1019 (Miss. 1982). To preserve his appeal on this issue, Hubbard mugt have renewed his motion for a
directed verdict a the conclusion of dl the evidence. Id. No such renewa occurred, either ore tenus or
by the request for a peremptory instruction. Assuch, our review of the denia of the motion for a directed
verdict is procedurdly barred.
122.  Asprevioudy discussed, inreviewing the sufficiency of the evidence we give the State the benefit

of dl reasonable inferences which may be drawn from the evidence. Edwards, 469 So. 2d at 70. The

defenseintroduced apurported hill of sdle for the venide whichHubbard was driving. Thebill of delised



the purchase price as $1,500; therefore, we agree with the State that the value of the car was proven at
trid. Thisissue iswithout merit, as the evidence was sufficient to support the conviction.

123. THE JUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY OF
CONVICTION OF COUNT |, AGGRAVATED ASSAULT UPON A LAW ENFORCEMENT
OFFICER AND SENTENCE OF TWENTY YEARS, COUNT III, POSSESSION OF STOLEN
PROPERTY AND SENTENCE OF FIVE YEARSTO RUN CONCURRENTLY WITH THE
SENTENCE IMPOSED IN COUNT I, ALL IN THE CUSTODY OF THE MISS SSIPPI
DEPARTMENT OF CORRECTIONS, ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO RANKIN COUNTY.

KING,C.J.,MYERS,P.J.,SOUTHWICK,IRVING,CHANDLER, GRIFFIS,BARNES,
ISHEE AND ROBERTS, JJ., CONCUR.



